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ABSENT DEFENDANT. 


. A provision in a statute authorizing notice to be given to an absent 


defendant to appear, by publishing the same in a newspaper once a 
week for four months, is not satisfied by a publication once a week 
for four lunar months; but the word “month” when so used signifies 
a calendar month. Guaranty Trust §c. Co. v. Green Cove Springs 
&c. Railroad Co., 137. . 


. To support a decree for foreclosure against an absent defendant brought 


in by publication, publication for the full period required is necessary. 
Ib. 
ADMIRALTY. 

See JurispicTion, A, 7. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. 


. A deed of assignment for the benefit of creditors, recited the indebted- 


ness of the assignor, his inability to pay his debts with punctuality or 
in full and his desire to make “a fair and equitable distribution of 
his property among all his creditors,” and provided that the assignor 
“has bargained, sold and assigned, and does hereby grant, convey and 
assign,” unto the assignee “all the lands and all the personal property. 
of every name and nature whatsoever of the said party of the first part, 
more particularly enumerated and described in the schedule hereto 
annexed, marked Schedule A, or intended so to be. ... Schedule B, 
hereto annexed, contains, as near as I can state, a list of all my 
creditors and the amount of their respective demands, and both of 
said Schedules A and B are hereby made part of this assignment.” 
Schedule A, annexed to the assignment, contained an inventory of 
certain real estate, and a list of persons indebted to the assignor,-and 
was verified by his oath to the effect that it contained a true list of the 
assignor’s creditors and the amount of their respective demands. But 
it contained no clause or provision which, by any construction, 
embraced a stock of goods worth about $10,000, and constituting, at 
the time, the bulk of the assignor’s estate. Held, That the title to 
these goods did not pass to the assignee, and remained subject to attach- 
ment as the property of the assignor. The general description in the 
assignment of the property conveyed is limited by the particular 
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description immediately following in the same clause referring to 
Schedule A. Bock v. Perkins, 628. 


. The statutes of Iowa relating to assignments for the benefit of creditors 


refer to general assignments, by which the assignor makes a disposi- 
tion of all his property for the benefit of all his creditors. They do 
not relate to partial assignments which are permissible under the laws 
of that State. Jb. 


BILL OF EXCHANGE AND PROMISSORY NOTE. 


The mere renewal of a negotiable promissory note does not, as between 
the original parties, affect the essential nature of the transaction rep- 
resented by it. King v. Doane, 166. 


. If, in an action by an endorsee against the maker of a negotiable promis- 


sory note, the note is shown to have been obtained by fraud, the pre- 
sumption, arising merely from the possession of the instrument, that 
the holder in good faith paid value, is so far overcome that he cannot 
have judgment unless it appears affirmatively from all the evidence, 
whether produced by the one side or the other, that he in fact pur- 
chased for value. Jb. 

The rule which protects a bona fide holder for value of commercial paper 
against defences or equities, that might be good, as between the orig- 
inal parties, does not require that the holder shall have paid full value: 
but if the amount paid is greatly disproportioned to the real value, the 
security may be regarded as having been obtained without paying 
anything for it. Jb. 


. King agreed to take $10,000, par value, of the capital stock of a cor- 


poration being organized, and to pay $6666.66 for it. He executed 
his promissory note for the latter amount that it might be discounted 
and the proceeds applied on his subscription, his stock to be held as 
security until the note should be paid. Doane, who had already sub- 
scribed and paid his subscription, surrendered 100 shares to the com- 
pany, which were allotted to King, and a certificate issued to him 
therefor, which certificate, being endorsed by him in blank, was given, 
with the note, to Doane as security for the payment of it, in considera- 
tion of his ‘surrender of the 100 shares. At maturity the note not 
being paid, a note of $7118.50 was given in renewal. King being 
sued on the renewal note, set up that he had been induced to make 
the subscription by false and fraudulent representation on the part of 
an agent of the company, and that Doane had not paid full value for 
the note. Held, that Doane had purchased the original note for value, 
and without knowledge or notice of any fraud or bad faith in the 
transaction, and could recover. Jb. 


CASES AFFIRMED OR APPLIED. 
Buck v. Colbath, 3 Wall. 334. Etheridge v. Sperry, 266. 
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2. Frelinghuysen v. Key, 110 U. S. 63) affirmed and applied. Boynton v. 
Blaine, 306. 

3. The cases of Elgin v. Marshall, 106 U. S. 578, and The Jessie William- 
son, Jr., 108 U. 8. 305, cited and applied. The Sydney, 331. 

4. Winans v. Denmead, 15 How. 330, affirmed and applied. Western 
Electric Co. v. La Rue, 601. 


CASES DISTINGUISHED. 


1. Cooper v. Reynolds, 10 Wall. 308, distinguished. Guaranty Trust §c. 
Co. v. Green Cove Springs &c. Railroad Co., 137. 

2. The case of Elgin Watch Co. v. Spalding, 19 Fed. Rep. 411, distin- 
guished. Worthington v. Robbins, 337. 

3. United States v. Arredondo, 6 Pet. 691, and Gonzales vy. Ross, 120 U. S. 
605, distinguished from this case. Interstate Land Co. v. Maxwell 
Land Grant Co., 569. 

4. This case distinguished from Calton v. Utah, 130 U. S. 83. Davis v. 
Texas, 651. 


CERTIFICATE OF DIVISION IN OPINION. 


1. Two questions in a certificate of division in a criminal case were not 
answered, because they were too general, one being whether a demur- 
rer to an indictment ought to be sustained, and the other being whether 
the matters alleged in the indictment constituted an offence under the 
statute of the United States. United States vy. Brewer, 278. 

2. A question was not answered, because the answers to other questions 
disposed of the case. Jb. 


CHATTEL MORTGAGE. 


There is so much of a local nature entering into chattel mortgages that 
this court will accept the settled law of each State as decisive in 
respect to any case arising therein. Etheridge v. Sperry, 266. 


See Locat Law, 8. 


COMMON CARRIERS. 


See NEGLIGENCE, 1, 2, 3; 
RaAtLroap, 1, 2, 3, 4. 


CONSTITUTIONAL LAW. 


1. By the Fourteenth Amendment the powers of States in dealing with 
crime within their borders are not limited, except that no State can 
deprive particular persons, or classes of persons, of equal and impartial 
justice under the law; that law in its regular course of administration 
through courts of justice is due process, and when secured by the law 
of the State the constitutional requirement is satisfied ; and that due 
process is so secured by laws operating on all alike, and not subjecting 
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the individual to the arbitrary exercise of the powers of government 
unrestrained by the established principles of private right and distribu- 
tive justice. Leeper v. Texas, 462. 

2. A person is not denied the equal protection of the laws, nor deprived of 
liberty without due process of law, in violation of the Fourteenth 
Amendment of the Constitution, by being tried and sentenced to im- 
prisonment by a judge who, although appointed by the governor with- 
out authority, is a judge de facto of a court de jure, by the law of the 
State as declared by its highest court. Jn re Manning, 504. 

3. An ordinance passed by the city of New Orleans, under authority con- 
ferred by the legislature of Louisiana, prohibiting the keeping of any 
public market within six squares of any public market of the city, 
under penalty of being sentenced, upon conviction before a magistrate, 
to pay a fine of twenty-five dollars, and to be imprisoned for not more 
than thirty days if the fine is not paid, does not violate the Fourteenth 
Amendment to the Constitution of the United States. Natal v. Louis- 
iana, 621. 

See FISHERIES ; 
Haseas Corpus; 
PRACTICE, 1. 


CONTRACT. 


1. Under an indenture in the nature of a lease which includes railway 
sleeping cars and written contracts for letting them to certain railroad 
companies, and which provides that if the revenue derived from such 
contracts shall, by reason of the refusal of any of the railroad com- 

s panies to permit the cars to be run over their lines of road, fall below 
the sum agreed in the indenture to be paid quarterly by way of 
annual rent, the lessee “shall have the right either to declare this con- 
tract null and void and surrender” to the lessor the property leased, 
“or shall and will pay in like manner, in lieu of said sum, such sum 
or share of the net revenue from the remaining lines of the roads‘as 
the parties hereto may at that time agree upon,” the lessee, if he makes 
no election, in case of the revenue, by reason of such refusal of the 
railroad companies, falling below the sum first mentioned, is no longer 
liable for that sum, but only for such share of the net revenue from 
remaining railroads as the parties may at that time agree upon, and, if 
they do not agree, for a sum to be assessed by the jury in the nature 
of a quantum meruit, not exceeding the whole of such net revenue. 
Pullman’s Palace Car Co. vy. Central Transportation Co., 62. 

2. The Pullman Southern Car Company, operating drawing-room and 
sleeping cars, hired ten of such cars to a railroad company at the com- 
pensation of three cents per mile per car for every mile run by its cars 
upon the lines of the railroad company. The railroad company agreed, 
when requested, to repair the cars furnished under the contract as it 
might become necessary, and, without request, to make such repairs as 




















INDEX. 713 


were required to insure their safety, rendering bills monthly to the 
Pullman Company and charging for such repairs only the actual cost 
of the material and labor expended. The railroad company assumed 
responsibility for damages to the cars occasioned by “accident or 
casualty” while the sleeping car company assumed responsibility for 
loss or damage arising from defective heating apparatus or lights fur- 
nished by it. The latter company was to have the exclusive right for 
fifteen years to furnish drawing-room and sleeping cars on all passen- 
ger trains of the railroad company, the latter binding itself not to 
contract with any other party to run said class of cars on and over its 
lines during that period. If either party failed to keep and perform 
its covenants the one not in default could, upon written notice, declare 
the contract at an end. ‘The railroad company had the option to ter- 
minate the contract at the end of five, eight or eleven years, upon 
written notice served six months before the date fixed for such ter- 
mination. ‘Two of the sleeping cars, the Louisiana and Great Northern, 
were entirely destroyed by fire originating “from a cause unknown ;” 
the former at the time of the fire being on the railroad track under a 
depot shed used by the railroad company to store cars when not in 
actual transit, and the latter being in a shop belonging to the railroad 
company, known as the Pullman repair shop, which had been assigned 
to the exclusive use of the sleeping car company as a place where it 
could repair its own cars. This shop at the time of the fire was in the 
possession of the Pullman Company, the railroad employés having no 
access thereto. The Great Northern had been in that shop for repairs 
by its owner for six months before the fire, and but for the fire would 
have been in condition to have been again put in actual use by the 
railroad company on the day succeeding the fire. Both the Louisiana 
and the Great Northern were insured by the Pullman Company. After 
the fire the insurance companies paid $19,000 in full settlement of the 
loss and damage, and this action was brought by the Pullman Com- 
pany against the railroad company to recover the value of the burned 
cars under an agreement between it and the insurance companies that 
the recovery should be equally divided by them. There was a verdict 
and judgment for the plaintiff. Held, (1) The fire having “originated 
from a cause unknown” the losses were, within the meaning of the 
contract, “occasioned by accident or casualty.” (2) The collection of 
the insurance money did not affect or impair the right of the sleeping 
car company to recover the amount of the loss according to the con- 
tract with the railroad company. Upon payment of the loss, or to the 
extent of any payment by them on account of the loss, the insurance 
companies were subrogated to the rights of the insured, and could in 
its name, or in their joint names, maintain an action against the 
railroad company for indemnity, if the latter was liable to the insured 
for the loss of the cars; this, because the liability of the railroad com- 
pany was, in legal effect, first and principal, and that of the insurer 
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secondary, not in order of time, but in order of ultimate liability. 
(3) The contract was not void as being in general restraint of trade or 
against public policy. The contract is to be interpreted in view of 
the condition implied by law that the sleeping car company should 
furnish cars not only adequate and safe, but sufficient in number for 
the use of the public travelling over the lines of the railroad company. 
Such condition was not and could not have been dispensed with. 
Whether the agreement is so far divisible that the stipulation giving 
the sleeping car company exclusive rights, and binding the railroad 
company not to make similar contracts with other parties during the 
stipulated term could be separated from the other provisions, quere. 
(4) The railroad company was responsible for the loss of the Louisiana 
because it was in active service under the contract, and was in the pos- 
session and under the exclusive control of the railroad company for 
the purpose simply of being cleansed and resupplied for another trip 
whenever the railroad company chose to put it into service. (5) The 
railroad company was not liable for the loss of the Great Northern, 
because that car at the time of the fire was in the exclusive possession 
of the sleeping car company and, when burned, was not subject to be 
used by, nor under the supervision of, the railroad company. Chicago, 
St. Louis & New Orleans Railroad Co. vy. Pullman Southern Car Co., 
79. 

3. In an action to recover the contract price for putting up mill machinery 
anticipated profits of the defendant resulting from grinding wheat 
into flour and selling the same, had the mill been completed at the 
date specified in the contract, cannot be recovered by way of damages 
for delay in putting itup. Howard v. Stillwell § Bierce Manufacturing 
Co., 199. 

4. As a general rule, subject to well established qualifications, anticipated 
profits, prevented by the breach of a contract, are not recoverable as 
damages for such breach; but, where such profits, which would have 
been realized had the contract been performed, and which have been 
prevented by its breach, are not open to the objection of uncertainty 
or remoteness, or where, from the express or implied terms of the | 
contract itself, or the special cireumstances under which it was made, 
it may be reasonably presumed that they were within the intent and 
mutual understanding of both parties at the time it was entered into, 
they are so recoverable. Jb. 

See CoRPORATION, 6; 
INSURANCE, 3; 
NATIONAL BAnk, 1. 





CORPORATION. 


1. A corporation, formed by articles of association, called a certificate or 
charter, under the general laws of Pennsylvania concerning manu- 
facturing companies, with a certain capital stock, for twenty years, for 
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“the transportation of passengers in railroad cars constructed and 
owned by the said company” under certain patents, carried on the 
business of manufacturing sleeping cars under its patents, and of 
hiring or letting the cars to railroad companies by written contracts, 
receiving a revenue from the sale of berths and accommodations to 
passengers. Seven years afterwards, by a special act of the legisla- 
ture of Pennsylvania, the charter was extended for ninety-nine years, 
and the corporation was empowered to double its capital stock, and 
“to enter into contracts with corporations of this or any other state 
for the leasing or hiring and transfer to them, or any of them, of its 
railway cars and other personal property.” The corporation forthwith 
entered into an indenture with a corporation of another state engaged 
in a similar business, by which it leased and transferred to that cor- 
poration all its cars, railroad contracts, patent rights and other personal 
property, moneys, credits and rights of action, for the term of ninety- 
nine years, except so far as the contracts and patents should expire 
sooner; and covenanted not to “engage in the business of manufac- 
turing, using or hiring sleeping cars” while the indenture should 
remain in force; and the lessee covenanted to pay all existing debts 
of the lessor, and to pay to the lessor annually the sum of $264,000, 
during the entire term of ninety-nine years, unless the indenture 
should be sooner terminated as therein provided. Held, That this 
contract was unlawful and void, because beyond the corporate powers 
of the lessor, and involving an abandonment of its duty to the public ; 
and therefore no action could be maintained by the lessor upon the 
contract, or to recover the sums thereby payable, even while the lessee 
had enjoyed the benefits of the contract. Central Transportation Co. v. 
Pullman’s Palace Car Co., 24. 
2. In 1872, an Iowa railroad corporation, being indebted to a construction 
/ ’ company in the sum of $70,000 which it was unable to pay in money, 
had a settlement with the latter, whereby the debt was paid in shares 
of the stock of the railroad company of the par value of $350,000. The 
stock was taken at 20 cents on the dollar, but was not, at the time, 
worth anything in the market. Greene, a member of the construction 
| company, received 910 shares as his part. Subsequently, in 1876, the \ 
railroad and its appurtenances were sold under a decree foreclosing a 
mortgage given to secure the bonds of the railroad company. Clark, 
a holder of bonds issued by the railroad company in 1874, obtained 
judgment for the amount due him, upon which execution was issued 
and returned in 1880, no property. Greene having died, Clark brought 
suit against his administrator in one of the circuit courts of lowa, 
sitting in probate, to hold his estate liable for the difference between 
what was paid for the stock, and its face value, upon the ground that 
the stock of the corporation was a trust fund for creditors, and that 
as between creditors and stockholders, the latter was bound to account 
for its face value. Upon the petition of Clark, the case was removed 
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to and tried in the Circuit Court of the United States, where a ver- 
dict was returned by direction of the court for the defendant. Held, 
(1) That as the proceeding involved a judicial determination of the 
liability of Greene’s estate for the claim in question, with parties 
before the court to contest all questions of law and fact, it was a 
“suit” within the meaning of the act of Congress providing for the 
removal of suits from the state courts. It is not competent for a State 
by legislative enactment conferring upon its own courts exclusive 
jurisdiction of proceedings or suits’ involving the settlement and dis- 
tribution of the estates of deceased persons, to exclude the jurisdiction 
in such matters of the courts of the United States, where the constitu- 
tional requirement as to citizenship of the parties is met; (2) That 
the value of the matter in dispute here is the amount of the claim 
the plaintiff seeks to establish, and that amount being in excess of 
85000, without costs, this court has jurisdiction without reference to 
any inquiry as to what might be ultimately realized from Greene’s 
estate, if the claim be established; (3) That the estate of Greene is 
not liable for the face value of the stock by reason of the statute 
of Iowa providing that nothing therein contained “exempts the stock- 
holders of any corporation from individual liability to the amount of 
the unpaid instalments on the stock owned by them or transferred by 
them for the purpose of defrauding creditors, and execution against 
the company may to that extent be levied upon such private property 
of any individual.” Revision of Iowa, 1860, sec. 1172; Code of 1873, 
sec. 1082; (4) That whether a stockholder in law or in fact, owed to 
the corporation any sum on the stock held by him, was left by the 
statute to be determined in each case, upon its own circumstances, 
and in accordance with the principles of general law touching the 
rights and liabilities of creditors and stockholders. Clark v. Bever, 96. 


3. While the capital stock of a corporation, especially its unpaid subscrip- 


tions, is a trust fund sub modo for the benefit of its general creditors, 
a corporation — no statute forbidding — may in good faith sell or dis- 
pose of its stock to creditors in discharge of their debts. Jb. 


4. The principle reaffirmed that when the interest of the public or of a 


stranger is to be affected by any transaction between the stockholders 
owning a corporation and the corporation itself, such transaction is 
subject to rigid scrutiny, and if found to be infected with anything 
unfair towards such third person, calculated to injure him, or designed 
intentionally and inequitably to screen the stockholder from loss at 
the expense of the general creditor, it will be disregarded or annulled 
so far as it inequitably affects him. Therefore, when the interest of 
creditors requires, those holding shares in a corporation purporting to 
be, but which are shown not to have been, paid for to the extent of 
their face value, should be held liable to pay for such shares, unless it 
appears that they acquired the stock under circumstances that did not 
give creditors and other stockholders just ground for complaint. Jb. 
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5. It is the settled doctrine of this court, as well as of the Supreme Court 
of Missouri, that unpaid subscriptions to the stock of a corporation 
constitute a trust fund for the benefit of creditors, which may not be 
given away or disposed of by it, without consideration or fraudulently, 
to the prejudice of creditors. Fogg v. Blair, 118. 

6. While it is competent for a railroad corporation in Missouri, exercising 
good faith, to use its bonds and stock in payment for the construction 
of its road, it could not rightfully, at least, as against creditors or 
stockholders, issue its stock to contractors as full paid, without getting 
some fair or reasonable equivalent for it. What is such equivalent 
depends primarily upon the actual value of the stock at the time it 
was contracted to be issued, and upon the compensation which, under 
all the circumstances, the contractors were equitably entitled to receive 
for the particular work undertaken or done by them. The corporation 
could not, by its directors, sell or dispose of its assets to the prejudice 
of creditors and stockholders, under such circumstances, on such terms, 
and at such prices as indicated upon the face of the transaction, that 
they were being squandered recklessly or fraudulently in disregard of 
the trust committed to them. Jb. 

7. When a charter power is once fully exercised by a corporation, and 
exhausted, it is, in respect of further contracts and rights of the cor- 
poration, as if it had never been granted. East Tenn. Virginia &c. 
Railway v. Frazier, 288. 

8. The plaintiff in error having exhausted the power to mortgage its prop- 
erty given by the act of 1847, before its property was mortgaged in 
1881, the latter mortgage was made under the then existing laws of 
Tennessee.: Jb. 

9. The failure to enter a vote of stockholders in a corporation in the cor- 
poration records at the time when it was adopted does not affect its 
validity. Handley v. Stutz, 417. 

10. A resolution of stockholders in a corporation organized under the laws 
of Kentucky to increase the capital stock of the corporation, passed at 
a meeting held without the limits of that State, is binding upon the 
members present and voting for it. Jb. 

11. An increase by a Kentucky corporation of its capital stock within the 
amount authorized by law is not invalidated by reason of the fact 
that no amendment of the charter authorizing such increase was ever 
recorded or published, as required by the laws of that State. 1b. 

12. When a stockholder in a corporation who assents to an increase in the 
capital stock of the corporation, and its gratuitous distribution among 
the shareholders, receives such stock as full paid stock, an obligation 
arises to pay for it in full, when called upon to do so by creditors 
whose debts are subsequent to the authorization of the increase: but 
this equity does not exist in favor of a creditor whose debt was con- 
tracted prior to such authorization. Jb. 

13. An active corporation, finding its original capital impaired by loss or 
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misfortune, may, for the purpose of recuperating itself and of produc- 
ing new conditions for the successful prosecution of its business, issue 
new stock, and put it upon the market, and sell it for the best price 
that can be obtained: and in such case no such trust in favor of a 
creditor arises against the purchaser who, in good faith, buys for less 
than par. Jb. 

See Bitts oF EXCHANGE AND Promissory NOrEs, 4. 


COURT AND JURY. 


court may withdraw a case from the jury, and direct a verdict for 
plaintiff or defendant, as the case may be, when the undisputed evi- 
dence is so conclusive that the court would be compelled to set aside a 
verdict returned in opposition to it. Delaware, Lackawanna ec. Rail- 
road Co. v. Converse, 469. 


COURT OF CLAIMS. 
See JURISDICTION, C. 


CUSTOMS DUTIES. 


1. ‘* White hard enamel,” imported in 1884, and used for various purposes 


when a smooth or enamelled surface was desired, including the making 
of faces or surfaces of watch dials, the form or condition of it, as 
imported, affording no indication of the use to which it was to be 
applied, and it requiring to be ground or pulverized, and new pro- 
cesses of manufacture to be applied before it could be made of any 
practical use, the article in this case having been imported for use in 
making watch dials, anc having becn in fact so uscd, was subject to a 
duty of 20 per cent ac valorem, under § 2513 of the Revised Statutes, 
as enacted by § 6 of the act of March 3, 1883, c. 121, as an article man- 
ufactured in whole or in part, not therein enumerated or provided for, 
and not to a duty of 25 per cent ad valorem, as ‘‘ watch materials,” 
not specially enumerated or provided for in the act, under Schedule N 
of § 2502 of the Revised Statutes, as enacted by the same § 6. Worth- 
ington v. Robbins, 337. 


2. In order to be dutiable as “watch materials,” the article, when imported, 


must be in such form of manufacture as to show its adaptation to the 
making of watehes. Jb. ; 


3. Under Schedule K of § 2502 of the Revised Statutes, as enacted by § 6 


of the act of March 3, 1883, c. 121, 22 Stat. 509, women’s and children’s 
dress goods, composed of wool and cotton, valued at less than 20 cents 
per square yard, and weighing less than 4 ounces to the square yard, 
the cotton being carded in with the wool from which the yarn compos- 
ing the warp was spun, there being 94 per cent of wool and 6 per cent 
of cotton, the cotton being put in to secure a lower classification for 
duty, and an ordinary examiner not being able to detect the cotton 
without a careful examination, and there being no threads or yarns 
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made wholly of cotton or other material than wool, are dutiable at 5 
cents per square yard and 35 per cent ad valorem, and not at 9 cents 
per square yard and 40 per cent ad valorem. Seeberger v. Farwell, 
608. 

4. The case of Seeberger v. Farwell, ante, p. 608, affirmed and applied to 
goods in which the percentage of cotton varied from 1.99 to 4.47. 
Magone v. Luckemeyer, 612. 

5. Under the act of March 3, 1883, c. 121, § 6, bichromate of soda is subject 
to the duty of 25 per cent ad valorem, imposed by Schedule A upon 
“all chemical compounds and salts, by whatever name known;” and 
is not subject, by virtue of the similitude clause, to the duty of 3 
cents per pound, imposed by that schedule on bichromate of potash. 


Mason v. Robertson, 624. 
See LAcuEs, 4. 


DEED. 


A conveyance by deed of a perpetual right in land, for a solid consideration 
therein expressed, without any covenant for the payment of rent or 
the redelivery of possession, creates the relation of grantor and grantee 
between the parties. Bybee v. Oregon & California Railroad Co., 668. 


DEMURRER. 


A demurrer admits facts well pleaded, but does not admit that the con- 
struction of a written instrument set forth in the bill is the true one, 
or that its legal effect is contrary to that which its language imports. 
Interstate Land Co. v. Maxweli Land Grant Co., 569. 


DEPOSITION. 
See Ev1pENCcE, 3. 


ELECTION. 
See Loca Law, 9. 
EQUITY. 

1. In asuit brought against contractors for the construction of a railroad 
to hold them liable for the face value of stock received by them, in 
payment for work done, the bill alleged that they got $12,000 in the 
eompany’s first mortgage bonds, for each mile of constructed road, 
and, in addition, $850,000 in its stock, and that the mortgage bonds 
received by them were full and adequate compensation for the work ; 
but there was no allegation as to the real value of the stock. Held, 
that the bill was bad on demurrer; that it should have shown that 
the stock was of some value; and that the general allegations that the 
arrangement was a “fraud,” a “breach of trust,” a “scheme,” and 
“colorable,” without stating the ultimate facts upon which they were 
based, were only allegations of conclusions of law, which the demurrer 
to the bill did not admit. Fogg v. Blair, 118. 
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2. M., a planter of Louisiana, died in 1560, leaving as his heirs, the minor 


children of his deceased daughter Julia, and the minor grandson of 
his deceased daughter Ann. At the death of his wife, in 1844,a large 
portion of the property then in his possession was community property, 
in which she was entitled to a half interest. Before his death he 
attempted, by sale and donation of specified estates, valued and 
appraised by him, to give to his daughter Julia (who was then living) 
her interest in the community property left by her mother and three- 
fourths of his own remaining estate; and, in a like way, to give to 
the grandson of his daughter Ann his like interest in the community 
property and the remaining one-fourth of his own estate. At his 
death he left a will with similar provisions. The parties each entered 
into possession of the properties thus respectively assigned to them, 
occupying in separate parcels, without interference from the testa- 
mentary executor. But in 1869 the testamentary executor of M. made 
a simulated sale of all the lands at the instance of one of the parties 
concerned. A creditor of his estate then filed a bill on behalf of him- 
self and other creditors, to set aside this sale as fraudulent, and to 
subject the lands to the payment of the testator’s debts; and such 
proceedings were had thereon that this court, at October term, 1883, 
decided that the sale was fraudulent in fact, and that the lands in the 
hands of the heirs were liable for his debts. Johnson vy. Waters, 111 
U.S. 640. The cause having been remanded to the Circuit Court for 
further proceedings and to afford other creditors an opportunity to 
become parties, the representatives of the heirs of Julia and of the 
heirs of Ann respectively presented their claims as creditors for their 
interest in the community property, and also filed bills in the nature 
of supplemental or cross-bills, setting up that they were not parties to 
the former decree, averring the validity of the sale declared fraudu- 
lent, setting up their claims to the community property, and claiming 
that they should be allowed for improvements. The creditors’repre- 
sentative answered, that the debts for the community property had 
been fully paid from rents and revenues, or, if not paid, had, under 
the laws of Louisiana, become subordinated to the debts of ordinary 
creditors. Further evidence was taken in addition to that in the orig- 
inal cause: Held, 


(1) That the decision in Johnson v. Waters, was right as to the fraudulent 


character of the sale made in 1869, and that it be affirmed; 


2) That the act of sale and donation to M.’s daughter Julia, mentioned 


in Johnson v. Waters, was void as a donation, but valid as a sale to the 
extent of the consideration named therein; to wit, the debt due to her 
for her share in the community property, and the sum to be paid by 
her to the other heir; 


(3) That any debt which may have been due from M. to either of his 


heirs on account of the community property, was more than satisfied 
by their respectively receiving that portion of the property which was 
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intended by him to be a satisfaction of it, and by the rents and reve- 
nues received since his death; and that such portion in aliquot parts 
should be held by them free from the other debts of the estate; but 
that the remaining portion should be sold to pay said debts; 

(4) That, being minors at the time they became heirs, they were, under 
the law of Louisiana, heirs with benefit of inventory, and not person- 
ally liable for the debts beyond the amount of the property which was 
not received in satisfaction of their own claim upon the community ; 

(5) That on equitable grounds they should have some allowance or con- 
sideration, beyond the use of the property, for improvements which 
they had placed upon it, and for restoration of its condition after 
floods and other devastations ; 

(6) That in view of the conflicting evidence and the difficulty of arriving 
at an accurate adjustment of equities this court would direct that the 
respective interests of the heirs be increased as indicated in the 
opinion ; 

(7) That there is nothing in the sections of the Civil Code of Louisiana, 
referred to in the opinion, which conflicts with these equitable conclu- 
sions. Mellen v. Buckner, 388. 

3. When in a suit in equity this court finds, on examining the proofs, 
nothing which makes a proper case for equity, it is its duty to recog- 
nize the fact, and give it effect, though not raised by the pleadings, 
nor suggested by counsel. Allen v. Pullman’s Palace Car Co., 658. 

See JURISDICTION, B, 4, 5; 
Loca Law, 1. 


ESTOPPEL. 


1. The grantee in a deed of conveyance is not estopped to deny the title 
of his grantor. Bybee v. Oregon & California Railroad Co., 663. 

2. The plaintiff in error, under the act of July 26, 1866, 14 Stat. 251, c. 
262, constructed a ditch over lands granted to the defendant in error 
for a railroad under the act of July 25, 1866, 14 Stat. 239, c. 242. The 
defendant in error, under a misapprehension of its legal rights, re- 
ceived a deed from the plaintiff in error, conveying a license to enter 
upon said ditch and construct its road over the same, for the consider- 
ation of $250 paid by defendant in error to plaintiff in error, and upon 
condjtion against impairing or destroying said ditch. The plaintiff in 
error sued the defendant in error for so constructing its road as to 
permanently obstruct and destroy his ditch. Held, that the defendant 
in error by accepting the deed, was not estopped from denying the 
title of the plaintiff in error, or from asserting the: invalidity of the 
covenant into which it had inadvertently entered. Jb. 


EVIDENCE. 


1. A judgment recovered against an administrator in one State is no evi- 
dence of debt in a suit by the same plaintiff in another State against 
VOL. CXXXIx—46 
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third persons having assets of the deceased. Johnson v. Powers, 
156. 

2. The allowance, by commissioners appointed by a probate court in the 
State of Michigan, pursuant to statute, of a claim against the estate 
of a deceased person, upon a hearing to which the only party is the 
administrator in his personal capacity as claimant, and in his repre- 
sentative capacity as defendant, is no evidence of debt ih a suit in 
equity by him in the Circuit Court of the United States in New York 
to recover from other persons assets of the deceased. Jb. 

3. The failure to note an objection to a deposition, based upon the form 
of the commission or the manner of executing it, when the deposition 
is taken, or to present the objection by a motion to suppress, or by 
some other notice before the trial begins, will be held to be a waiver 
of it. Howard v. Stillwell § Bierce Mf’g Co., 199. 

See JuRIspIcTIoNn, C, 1; 
NEGLIGENCE, 5; 
WITNEss. 


EXECUTION. 


See Loca Law, 2, 3. 


EXECUTOR AND ADMINISTRATOR. 


An administrator appointed in one State cannot as such maintain any suit 
in another State. Jvhnson v. Powers, 156. 
See Evipence, 1, 2; 
WITNEss. 


FISHERIES. 


1. The act of the legislature of Massachusetts, approved May 6, 1886, 
(Laws of 1886, c. 192,) “for the protection of the fisheries in Buz- 
zard’s Bay,” is valid, so far as it relates to the taking of menhaden. 
Manchester v. Massachusetts, 240. 

2. It applies to a vessel which has a license to fish for menhaden under the 
laws of the United States. Jb. 

3. As between nations, the minimum limit of the territorial jurisdiction 
of a nation over tide-waters is a marine league from the coast; and 
bays wholly within its territory which do not exceed two marine 
leagues in width at the mouth are within this limit; and included in 
such territorial jurisdiction is the right of control over fisheries. Jb. 

4. The courts of Massachusetts can lawfully take jurisdiction of violations 
of such statutes, as against the adntiralty and maritime jurisdiction 
of the courts of the United States. Tb. 

5. It has always been the doctrine of this court, that whenever a conflict 

arises between a State and the United States, as to the regulation of 
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commerce or navigation, the authority of the latter is supreme and 
controlling. Jb. 

6. Within what are generally recognized as the territorial limits of States 
by the law of nations, a State can define its boundaries on the sea and 
the boundaries of its counties; and by this test Massachusetts can 
include Buzzard’s Bay within the limits of its counties. Jb. 

7. There are no existing treaties or acts of Congress which relate to the 
menhaden fisheries within such a bay as Buzzard’s Bay. 1b. 

8. The question is not considered whether or not Congress would have the 
right to control the menhaden fisheries in question. Jb. 


FRAUDS, STATUTE OF. 
See STATUTE OF FRAUDS. 


HABEAS CORPUS. 


When the trial court of a State has jurisdiction and power, under state laws, 
to determine the law applicable to the case of an indictment and trial 
for murder, and the prisoner, when convicted, has an appeal to an 
appellate court of the State, of which he avails himself, the Circuit 
Court of the United States for the District, if applied to for a writ of 
habeas corpus, pending the appeal, upon the ground that the proceed- 
ings are in violation of provisions of the Constitution of the United 
States, may properly decline to interfere. Jn re Duncan, 449. 


INSURANCE. 


1. In the State of Arkansas, foreign insurance companies are governed 
by the statute of March 26, 1887, requiring such companies to file 
with the auditor of State stipulations for the service of process upon 
them, and not by the statute of April 4, 1887, which requires foreign 
corporations to file such stipulations with the Secretary of State. St. 
Louis, Tron Mountain &c. Railway v. Commercial Union Ins. Co., 223. 

. The right of an insurer, upon paying for a total loss of the goods 
insured, to recover over against a third person responsible for the loss, is 
derived by way of subrogation from the assured, and can be enforced 
in his right only. Jb. 

3. A railroad corporation, which has contracted with a compress company 
to receive and transport all cotton brought by its owners to the ware- 
house of that company, and neglects to do so, by reason of which, 
and of the consequent accumulation of cotton at the warehouse, so 
large a mass of cotton is piled and kept by the compress company 
in the adjoining street, as from the danger of taking fire to become 
a public nuisance, and is there destroyed by fire from an unknown 
cause, is not responsible for the loss to owners of part of such cotton 
for which it has given no bills of lading, if it has in fact assumed no 
custody or control of any of the cotton, or of the place where it was 
kept, before it was put upon the cars; although it has, as a matter of 


to 
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convenience, given to the owners of other parts of such cotton bills of 
lading in exchange for the warehouse receipts of the compress com- 
pany; and although it is prohibited by statute, under a penalty, from 
issuing bills of lading, except for goods actually received into its 
possession. Jb. 
4. The plaintiff in error was an association formed “to furnish substantial | 

‘ aid to their families or assigns in the event of a member's death.” 
The husband of the defendant in error became a member, and received 
a certificate stating that in consideration, among other things, “ of the 
payment of all dues and of all mortuary assessments ” his wife should 
be entitled to receive $10,000 from the death fund of the association. 
The constitution and by-laws of the association provided that a mor- 
tuary assessment should be made on the first days of February, May, 
August and November, but did not fix any rate ; that it should be the 
duty of a member failing to receive notice of an assessment on or 
before those days, to notify the home office thereof ; and that a failure 
to pay the assessment within thirty days from said first days should 
work a forfeiture of membership. When the husband died he had 
failed for more than thirty days to pay an assessment which had been 
made, and had not informed the association that he had failed to 
receive notice of it. To an action brought by the beneficiary to 
recover the amount insured the association set up these failures in 
defence. Held, (1) That the association was not required to make 
assessments except when made necessary in order to meet existing 
claims; (2) That the insured was entitled to notice of each assess- 
ment; (3) That the failure of the assured to inform the association of 
a failure to receive notice of an assessment did not work a forfeiture 
of membership and of previous payments; (4) That, as there was con- 
flicting evidence upon the issue of fact whether notice of the assess- 
ment was mailed by the association to the assured, it was properly 
left to the determination of the jury. Mutual Reserve Fund Life Assn. 
v. Hamlin, 297. sa : 





== === 


See ConTRACT, 2. 


| JUDICIAL SALE. 


See Locat Law, 7. 


JURISDICTION. 


A. JURISDICTION OF THE SUPREME CowRT. 


1. A statute of a State, which authorizes the judge presiding at the trial to 
order a judgment of nonsuit to be entered, when in his opinion the 
evidence introduced by the plaintiff is insufficient in matter of law to 
sustain a verdict, may be followed, under Rev. Stat. § 914, in the 
Circuit Court of the United States held within that State; and a judg- 
ment of nonsuit rendered accordingly, upon a ruling in matter of law 
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duly excepted to, may be reviewed by this eourt on writ of error. 
Central Transportation Co. v. Pullman’s Palace Car Co., 24. 


. When the highest court of a State dismisses a case upon the ground that 


the matters involved were purely pecuniary, and that the amount in 
controversy was less than sufficient to give the court jurisdiction under 
the constitution of the State, no federal question arises. Callan v. 
Bransford, 197. 


3. There being no exceptions to the rulings of the court in the progress of 


the trial, and the findings of fact by the court being general, the record 
raises no question open to revision. British Queen Mining Co. v. Baker 
Silver Mining Co., 222. 


. Buck v. Colbath, 3 Wall. 334, affirmed on the point that a suit prosecuted 


in the state courts to the highest court of such State against a marshal 
of the United States for trespass, who defends himself on the ground 
that the acts complained of were performed by him under a writ of 
attachment from the proper federal court, presents a case for a writ 
of error to this court, when the final decision of that court is against 
the validity of the authority thus set up by the marshal. Etheridge v. 
Sperry, 266. 


. In determining the ground upon which a judgment in a state court was 


rendered, this court may refer to the opinion of that court. W. A. 
Wood Machine Co. v. Skinner, 293. 


. When it does not appear upon what ground the highest court of a State 





placed its judgment, and the judgment may be supported without de- 
ciding a federal question, this court is without jurisdiction of it in 
error. Jb. 

On a libel in rem, against two canal boats, brought by two insurance 
companies, alleging that they had insured a cargo of wheat on board 
of one of the boats, which was lost through the carelessness of those in 
charge of the two boats, and that they had paid $9211.75 to the insured, 
who owned the wheat, as its value, and received an abandonment of the 
cargo, and “were subrogated to the rights of the insured, the District 
Court dismissed the libel, and, on appeal, the Circuit Court reversed the 
decree and awarded to the libellants a decree for $8252.47, condemning 
both of the boats therefor. In the District Court one of the boats was 
sold for $2100 and the proceeds were paid into court, and a stipulation 
for value as to the other boat, in $1000, was given by consent. The 
claimant, who owned both of the boats at the time of the loss, appealed 
to this court; Held, that this court had no jurisdiction of the appeal, 
because all that was involved was the $2100 and $1000, and the aggre- 
gate of those sums did not exceed $5000; and there was no decree in 
personam against the claimant. The Sydney, 331. 


8. A decree was entered in the Circuit Court in favor of two complainants 





against a defendant for the infringement of letters patent, from which 
the defendant appealed. After the decree, and before the appeal was 
taken, one of the complainants below died. It did not appear that the 
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cause of action survived, or that there was a severance between the 
surviving and the representatives of the deceased plaintiff. The death 
of the deceased party was not suggested on the record, his representa- 
tives did not appear voluntarily, nor were they cited to appear. Held, 
that the proper course of proceeding to enable this court to obtain 
jurisdiction had been wholly disregarded, and that it was too late to 
cure the defect, more than four years having elapsed since the final 
decree was entered. Dolan v. Jennings, 335. 

9. To give this court jurisdiction to review the judgment of a state court 
under section 709 of the Revised Statutes, because of the denial by 
the state court of any right, title, privilege or immunity claimed under 
the Constitution, or any treaty or statute of the United States, it must 
appear on the record that such title, right, privilege or immunity was 
specially set up or claimed at the proper time and in the proper way. 
Leeper v. Texas, 462. 

10. A decree dismissing the bill was entered April 21, 1883. Judgment 
for costs was rendered June 16, 1883. The appeal was allowed 
June 16, 1885, on an application made June 15, 1885. Held, that the 
decree of April 21 was the final decree; but that, even if the judgment 
of June 16 was the final decree, the allowance was too late to enable 
this court to take jurisdiction. Fowler v. Hamill, 549. 

11. On a writ of error, this court cannot review any error committed by a 
jury in finding an amount of damages; nor take cognizance of a com- 
plaint that a motion for a new trial was overruled, or that the verdict 
of the jury was contrary to law and not warranted by the testimony. 
Wilson v. Everett, 616. 

12. A writ of error to review the judgment of the highest tribunal of a 
State cannot be maintained in the absence of a Federal question giv- 
ing this court jurisdiction. Davis v. Texas, 651. 

13. The questions sought to be presented in this case as Federal questions 
fall entirely within the scope of the exercise of the powers of the atte, 
and this court has no jurisdiction over them. Jb. . 


See CORPORATION, 2; 
NATIONAL Bank, 1. 


B. JuRiIspIcTIon oF Circuit Courts OF THE UNITED STATES. 


1. The doctrine reaffirmed that the federal courts, sitting in any State, 
have equal and codrdinate jurisdiction with the state court in deter- 
mining questions of general law, although they will, in cases of 
doubt, lean to an agreement of views with the state court. Clark v. 
Bever, 96. 

2. The judgment in this case was reversed in this court for want of juris- 
diction in the Circuit Court, 130 U. S. 341. The reversal was accom- 
panied by an order that the defendants recover their costs in this 
court, and have execution therefor, and the cause was remanded to 
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the Circuit Court for further proceedings. Upon filing the mandate 
in the Circuit Court, the defendants moved that they have judgment 
against the plaintiff for their costs in this court, and for the costs of 
the transcript from the Circuit Court, and that execution issue there- 
for. The defendants, alleging in their motion that certain sums had 
been collected on the judgment, also moved for a summary inquiry 
as to the amount, and that they have judgment for the same, with 
interest ; and they having proved that there was collected by the plain- 
tiff upon the judgment, by supplementary proceedings in aid of the 
execution thereon, the sum of $629.23, the court rendered judgment 
that the defendants recover that sum with interest and costs, and that 
the action be dismissed for want of jurisdiction as to the subject 
matter of the suit. Held, that the Circuit Court had jurisdiction to 
correct by its own order that which, according to the judgment of 
this court, it had no authority to do in the first instance, and that 
the judgment should be affirmed. Northwestern Fuel Co. v. Brock, 
216. 


. In this case the complaint described the defendant as a corporation 


chartered under the laws of Alabama and doing business in that State, 
one of the plaintiffs as a “resident” in N@gth Carolina, and two other 
plaintiffs as “residents” in South Carolina. An a.nendment added 
twelve plaintiffs with no averments as to citizenship. As the juris- 
diction depended upon citizenship; Held, that the Circuit Court was 
without jurisdiction. Timmons v. Elyton Land Co., 378. 


. While an unconstitutional tax may confer no right, impose no duty and 


support no obligation, the trespass resulting from proceedings to col- 
lect such void tax cannot be restrained by injunction, where irrepara- 
ble injury or other ground for equitable interposition is not shown to 
exist. Shelton v. Platt, 591. 


. Purely injunction bills cannot be maintained to restrain the collection 


of taxes upon the sole ground of their unconstitutionality. Shelton 
v. Platt, 139 U. S. 591, affirmed and applied. Allen v. Pullman’s 
Palace Car Co., 658. 


C. JurispicTion oF THE CourT oF CLAIMS. 


. In an action against the United States to recover for amounts due cer- 


tain mail contractors under the appropriation in the sundry civil 
appropriation act of March 3, 1877, 19 Stat. 362, c. 105, which pro- 
vided that “any such claims which have been paid by the Confederate 
States government shall not again be paid;” the burden of proof is on 
the plaintiff to show that his claim was not of the excepted class. 
Selma, Rome &c. Railroad Co. v. United States, 560. 


2. Whether, that appropriation having been covered into the Treasury, a 


claimant can maintain suit under that act in the Court of Claims 
without further legislation, is a question which the court has not 
deemed it necessary to consider. Jb. 
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LACHES. 


1. Forty-three years after the ancestor of the plaintiffs acquired title, 


more than twenty years after that ancestor had positive information 
of the wrong upon which the claims set up in this bill of equity are 
grounded, twenty-five years after the purchase by the defendant in 
good faith and with no knowledge of the wrong, this suit was com- 
menced, without any assertion of the right now set up having been 
made during all that time. Held, that these facts disclosed laches 
which forbade the interference of a court of equity. Underwood y, 
Dugan, +80. 


2. The statute of limitations of Nebraska, of four years, as to an action 


for relief on the ground of fraud, and the doctrine of laches, apply to 
a suit by a county in Nebraska, brought in the Circuit Court of the 
United States for the District of Nebraska, to set aside a decree of 
the same court for fraud. Boone County v. Burlington & Missouri River 
Railroad Co., 684. 


3. Facts stated which supported the defences of the statute of limitations 


and of laches. Jb. 


. On the 16th of November, 1863, plaintiffs brought suit to recover cus- 


toms duties illegally e d, laying the ad damnum at $1500. On the 
8th of January, 1851, they amended their claim, increasing the ad 
damnum to $20,000. There was no interest count in the declaration, 
and it was doubtful whether interest was at first specially declared for 
in any way. No account was rendered or demand made prior to the 
commencement of the suit, nor was any bill of particulars furnished 
at that time. On the 11th of May, 1852, a bill of particulars was for 
the first time served. The court below gave judgment for $14,394.95, 
with interest from the date of the several payments. Held, on the 
facts set forth at length in the opinion, showing laches on the part 
of plaintiffs, that they were only entitled to judgment for $1500 with 
interest from November 16, 1863, and $12,894.95, with interest from 
January 8, 1881. Redfield v. Bartels, 694. . 


LIMITATION, STATUTES OF. 
See LACHEs, 2, 3. 


LOCAL LAW. 


1. An averment in a bill, filed by the curator of an interdict in Louisiana 


to have a contract declared null and void, that at the time of making 
it the interdict was losing, and to a great extent had lost, his capacity 
to attend to business and to manage his affairs, and that his mind was 
seriously impaired so as to affect his understanding and judgment, and 
so continued until he was judicially interdicted, does not meet the 
requirements of the Civil Code of that State, and does not entitle the 
plaintiff to relief upon the ground that the interdict was then incapa- 
ble in law of making a binding agreement. Stockmeyer v. Tobin, 176. 
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In Louisiana a judgment debtor can waive or renounce the right to 
have property, which is taken on execution to satisfy the judgment, 
appraised. Jb. 


. The right of appraisement of property taken on execution is given in 


Louisiana to the owner, and, if waived by him, his creditors cannot 
complain unless the waiver was mage fraudulently and to defeat their 
debts. Jb. 


. When a mortgage in Louisiana stipulates for a sale, on forfeiture, with- 


out appraisement, aud the petition for executory process prays for 
such a sale, and the order is “let executory process issue herein as 
prayed for and according to law,” it imports a sale without appraise- 
ment. Jb. 


. When a plantation in Louisiana and its fixtures are to be sold under a 


mortgage, the sale must be made at the seat of justice, unless the 
debtor, within the time after the seizure prescribed by law, requires it 
to be made on the plantation. Jb. 


. In Louisiana, when a plantation and the personal property upon it are 


mortgaged together by one mortgage, they may be sold together as an 
entirety. Ib. 


- In Louisiana mere informalities or irregularities in a judicial sale do 


not constitute a sufficient ground for setting it aside. Jb. 


. Following the Supreme Court of Iowa in its construction of the local 


law of that State, this court holds that a mortgage of a stock of goods 
in a store in that State, otherwise valid, is not invalidated by reason 
of a parol understanding at the time of its execution, that the mort- 
gagor may retain possession, and sell the goods, and apply the pro- 
ceeds to his own support, and to keep up the stock, applying only the 
surplus to the payment of the mortgage debt. Etheridge v. Sperry, 
266. 

Sections 1067, 1068 and 1070 of the Code of Tennessee of 1884, by Mil- 
liken & Vertrees, do not require that, after an election, the ballot-box 
shall be opened at the place where the election was held, and the 
names of the persons appearing in each ballot be read aloud at that 
place, and the ballot-box not be removed from that place before the 
votes are counted, so as to make an indictment good, under § 5515 of 
the Revised Statutes of the United States, relating to an election at 
which a Representative or Delegate in Congress is voted for, which 
alleges, as a neglect or refusal to perform a duty, required of the offi- 
cer of an election, by a law of a State, and as a violation of a duty 
imposed by such law, a failure to open the ballot-box at that place, and 
a failure to read aloud such names at that place, and the removing of 
the ballot-box from that place before the votes were counted, no fraud 
being averred in the indictment, and no intent to affect the election 
or its result, and there being no allegation that the election or its 
result was affected. United States v. Brewer, 278. 

See CHATTEL MORTGAGE. 
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Arkansas. See INSURANCE, 1. 
Lowa. See ASSIGNMENT FOR BENEFIT Or CREDITORS, 2. 
Kansas. See Tax SALE. 
Kentucky. See CORPORATION, 10, 11. 
Louisiana. See Equity, 2; 
New, OrLeans DrRarnaGE IMPROVEMENTS. 
Massachusetts. See FISHERIES. 
Nebraska. See LACHES, 2, 3. 
MANDAMUS. 


1. The writ of mandamus cannot issue in a case where its effect is to 
direct or control the head of an executive department in the discharge 
of an executive duty, involving the exercise of judgment or discretion. 
Boynton v. Blaine, 306. 

. When a mere ministerial duty is imposed upon the executive officers of 
the government, that is, a service which they are bound to peform 
without further question, then, if they refuse, the mandamus may be 
issued to compel them. Jb. 

3. A writ of mandamus confers no new authority, and the party to be 

coerced must have the power to perform the act. Jb. 

4. The act of June 18, 1875, 20 Stat. 124, c. 262, subjects specifically the 
payment of the Weil and La Abra awards under the Mexican Claims 
Commission of July 4, 1868, 15 Stat. 679, to the control of the Presi- 
dent; and the subject being thus confided to his judgment and dis- 
cretion, mandamus will not lie to compel their payment. Jb. 


to 


MEXICAN CLAIMS COMMISSION. 


See Manpamus, 4. 


MEXICAN LAND GRANTS. 


See Pustic Lanp, 16, 17. 


MINERAL LAND. 


See Pusiic Lanp, 12, 13, 14, 15. 


MORTGAGE. 


1. Limitations upon the power of a trustee in a railroad mortgage to take 
proceedings to enforce payment of the amount secured should be con- 
strued strictly. Guaranty Trust §c. Co.v. Green Cove Spring Sc. Rail- 
road Co., 137. 

2. A provision in a mortgage that the mode of sale provided by it “shall 
be exclusive of all others ” is an attempt to provide against a remedy 
in the ordinary course of judicial proceedings and oust the jurisdic- 
tion of the courts, and is therefore invalid. Jb. 


See Loca, Law, 4, 5, 6, 7. 
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MOTION TO DISMISS. 


1. When the court cannot pass upon a motion to dismiss without referring 


to the transcripts on file, it will deny the motion without prejudice. 
Callan v. Bransford, 197. 


. When the pleadings in the trial court of a State, the assignment of 





error in the Supreme Court of the State, the opinion of the latter 
court and its original decree present no federal question, and two days 
later on motion of counsel the decree is modified so as to show that a 
federal question was presented by counsel and decided adversely to 
their contention, there is color for a motion to dismiss for want of 
jurisdiction here. Hast Tennessee, Virginia §c. Railway Co. v. Frazier, 
288. 
MUNICIPAL CORPORATION. 


1. A municipality which abandons a contemplated work of public improve- 


ment, assumes thereby no obligation to parties who have invested on 
the faith and expectation of benefit from the completion of the work. 
Peake v. New Orleans, 342. 


2. When a contract for local improvements in a municipality is entered 


into, the contractor must look to the special assessments, and to them 
alone, for his compensation, and if they fail, without dereliction or 
wrong upon the part of the corporation, neither justice nor equity will 
tolerate that it be charged as debtor therefor. Jb. 


See New OrLEANS DRAINAGE IMPROVEMENTS. 


NATIONAL BANK. 


1. T. sold to a national bank, for sixty-eight cents on the dollar, $12,800 


of the bonds of a municipal corporation issued in aid of a railroad 
under an agreement that the bank would, upon demand, replace them 
to him at the same or a less price. Subsequently, he demanded com- 
pliance with this agreement, but the bank refused. In an action 
brought against the bank in a state court to recover the difference 
between the amount it paid for the bonds, and their value at the time 
they were demanded, the defence in part was that the bank had no 
authority, under its charter and the national banking act, to make 
the alleged agreement and purchase, and, by reason of such want of 
authority, could not be held liable to the plaintiff in any amount or 
upon any ground whatever. This defence was overruled in the state 
courts of original and appellate jurisdiction. Held, (1) That this 
court had jurisdiction to review the judgment, so far as it involved 
the question whether the bank was exempted by the act of Congress 
or by its charter, from liability to account to the plaintiff for the 
value of the bonds which the jury found were purchased by it from 
the plaintiff, to be returned to him on demand at the same or a less 
price; (2) The national banking act is an enabling act for associa- 
tions organized under it, and one cannot rightfully exercise any 
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powers except those expressly granted, or such incidental powers as 
are necessary to carry on the business for which it was established ; 
(3) But that act does not give a national bank an absolute right to 
retain bonds coming into its possession, by purchase, under a contract 
which it was without legal authority to make. Although the bank is 
not bound to surrender possession of them until reimbursed the full 
amount due to it, and may hold them as security for the return of the 
consideration paid, yet when such amount is returned, or tendered 
back to it and the return of the bonds demanded, its authority to 
retain them no longer exists; and, from the time of such demand and 
its refusal to surrender the bonds to the vendor or owner, it becomes 
liable for their value upon grounds of implied contract, apart from 
the original agreement under which it obtained them. It could not 
rightfully hold them under or by virtue of the contract, and at the 
same time refuse to comply with the terms of purchase. Logan 
County National Bank v. Townsend, 67. 


. The Territories possess the same power of taxing national banks which 


States enjoy. Talbott v. Silver Bow County, 438. 


. Section 1003 of chapter 53 of the fifth division of the Revised Statutes 


of Montana Territory, as amended by the act of February 22, 1881, 
Laws of 1881, p. 67, is not in conflict with Rev. Stat. § 5219. Jb. 


Under the general territorial system, as expressed in the various organic 
to] 


acts, the power of taxation is absolute, save as restricted by the Con- 
stitution or congressional enactments. Jd. 


NEGLIGENCE. 


. The severing of a train.of cars in motion on a railroad in the night time, 


leaving a part, uncontrolled except by ordinary brakes, to run across 
a public highway at grade, without warning by either flagman, bell, 
whistle or in some other effective way, that they were approaching, is 
a disregard of the rights of persons using the highway, and it justified 
the court in saying, as matter of law, that it constituted negligence on 
the part of the railroad company, for which the plaintiff could recover 
unless he had been guilty of contributory negligence. Delaware, Lack- 


awanna &c. Raiiroad Co. v. Converse, 469. 


. The instructions of the court properly submitted to the jury the question 


whether the plaintiff was guilty of contributory negligence; and, the 
jury having passed upon that issue, this court cannot review their 
finding. Jb. 


. The rulings of the court admitting or refusing to admit evidence on 


sundry points were no error, having rightly held the defendant guilty 
of negligence, leaving the jury to determine whether the plaintiff was 
guilty of contributory negligence. Jb. 


. In an action by a wharfinger against a steamboat company for crushing 


his foot between the timbers of a wharf by the violent striking of a 
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steamboat against the wharf, while touching there to receive freight 
from him, in calm weather, there was conflicting testimony from the 
plaintiff and from those ou board the steamboat as to the negligence 
of either party, including evidence that the plaintiff, immediately 
after the injury, and again the next morning, admitted that he was 
hurt by his own fault. Held, that the defendant had no ground of 
exception to the following instructions: (1) That the shock and pain 
might render the plaintiff incapable of telling exactly how the thing 
took place, and that his making different statements at different times 
did not necessarily imply an intention to mislead, and therefore the 
jury might look at any difference in his statements in that point of 
view. (2) That it would be prima facie evidence of the defendant’s 
negligence, if the steamboat was thrown with such force against a 
wharf properly built as to tear up some of the planks; or if it was 
dangerous to make a stern landing, with neither captain nor pilot in 
the pilot-house, and under the other circumstances proved. (3) That 
any negligence of the plaintiff, directly contributing to the injury, 
would incapacitate him from recovering; and that if he negligently 
placed his foot between timbers of the wharf, and allowed it to remain 
there while the steamboat was departing, and it was injured while so 
placed, it was for the jury to decide whether there was such negligence 
as would disentitle him from recovering. (4) That the burden of 
proof was on the defendant to show that the plaintiff was negligent 
and that his negligence contributed to the injury. (5) That contrib- 
utory negligence of the plaintiff would not prevent him from recover- 
ing, if the defendant might, by the exercise of reasonable care and 
prudence, have avoided the consequences of the plaintiff’s negligence. 
Inland & Seaboard Coasting Co. v. Tolson, 551. 


. Whether a particular position on a wharf is a safe place for the wharf- 


inger to stand, while a steamboat is approaching to take off freight or 
to make a landing, is a question for the jury, and not for opinions of 
witnesses. Jb. 


NEW ORLEANS DRAINAGE IMPROVEMENTS. 


. The judgment at law on which the bill in this case is based, absolved 


the defendant from any primary obligation of debtor to creditor, and 
left it chargeable only as trustee of a fund out of which plaintiff's 
claim was to be paid; and it was unquestionably correct. Peake v. 
New Orleans, 342. 

To the extent that the city of New Orleans may be considered as such a 
trustee, it is a compulsory trustee by force of the legislation of 1871, 
and not a voluntary and contractual trustee, and its responsibility 
should be restricted to the narrowest limits. Tb. 


3. In failing to collect the uncollected assessments, the city was guilty of 


no dereliction of duty as trustee. /b. 
The various assessment proceedings, taken in connection with the decis- 
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ion of the Supreme Court approving the homologation of the tableaux, 
may have operated, if not to cast a specific lien upon the streets and 
other public grounds, at least to charge upon the city an obligation to 
the drainage fund for a proportionate share of the total cost of the 
drainage; but the city has, by its issues of city bonds in exchange for 
warrants, paid an amount on account of drainage far in excess of all 
the assessments charged against it, and nothing is due from it as trus- 
tee on this account. Jd. 


5. By the purchase of the property of the canal company under the act of 


to 


3 


February*4, 1876, the city did not assume the duty of completing the 
contemplated work, and did not incur any responsibility for injuries 
resulting from its non-completion. Jd. 


NORTHERN PACIFIC RAILROAD. 
See Pusiic LAnp, 1 to 11. 


PATENT FOR INVENTION. 


. In view of the previous state of the art, the first claim in letters patent 
No. 279,871, issued June 19, 1883, to Charles Hoff of Cincinnati, jor 
an improvement in coal-hods, must be limited to the entire bottom of 
the crimped material and the resultant increase in its thickness; and, 
being so limited, it is not infringed by a coal-hod made after letters 
patent No. 304,033, granted August 26, 1884, to Henry S. Reynolds. 
Hoff v. Tron Clad Manufacturing Co., 326. 

. Whether both patents were not void for want of novelty, quere. 1b. 

. Claims 2, 4 and 5 of reissued letters patent No. 9743, granted June 7, 
1881, to the Franklin Electric Gas-Lighting Company, as assignee of 
Jacob P. Tirrell, the inventor, for improvements in electrical apparatus 
for lighting street lamps, ete., (the original letters patent, No. 130,770, 
having been granted to said Tirrell, August 20, 1872, and the applica- 
tion for the reissue having been filed February 21, 1881,) are invalid, 


as against the defendant’s apparatus, constructed under letters patent - 


No. 281,545, granted July 17, 1853, to the Boston Electric Company, 
as assignee of Charles H. Crockett, the inventor, on an application 
filed April 11, 1883, for improvements in electric gas-lighters. Electric 
Gas Lighting Co. v. Boston Electric Co., 481. 


. The original patent and the reissue compared, as to the specification 


and the claims. Jb. 


. The state of the art at the date of the invention described in No. 130,770, 


set forth. Jb. 


. The history of the application for the reissue, given. Jb. 
. The delay of 8} years in applying for the reissue is not explained; there 


was no inadvertence, accident or mistake; and the sole object of the 
reissue was to unlawfully expand the claims. Jb. 

The first claim under letters patent No. 173,284, dated February 8, 1876, 
granted to Charles H. Helms for an improvement in sole-edge burnish- 
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ing machines, namely, “in combination with the burnishing tool, and 
the rest for the tuce of the sole, the finger-rest D, substantially as 
described ” falls within the many rulings of this court, holding that a 
mere aggregation of old elements in a new relation is not the subject 
of a patent. Union Edge Setter Co. v. Keith, 530. 

9. A telegraph sounder constructed under letters patent No. 352,317, 
granted November 9, 1886, to Charles D. Haskins, infringes the third 
claim of letters patent No. 270,767 for a new and useful improvement 
in telegraph keys, viz., “ The combination, in a telegraph key, of the 
lever fulerumed upon the torsional spring, with the adjusting screws 
H H’, for regulating the amplitude of the lever movement and the 
retractile resistance of the torsion-spring, substantially as described.” 


Western Electric Co. v. La Pur, 601. 

10. While the promotion of an ef) ieviee, such, for instance, as a torsional 
spring, fo % new sphere of ef o>, in which it performs a new function, 
involves ‘nvention, the tram cer or adaptation of the same device to a 


similar sphere of action, where it performs substantially the same func- 
tion, dues not invoive inven! on. Jb. 


PLEADING. 
See DEMURRER. 


PRACTICE. 


1. When, in the trial of a cause, an objection is taken that the legislature 
failed to comply with the provisions of the Constitution in the enact- 
ment of a statute, it should be so presented that the adverse party may 
have opportunity to controvert the allegations, and to prove by the 
record due conformity with the constitutional requirements. Jn re 
Duncan, 449. 

2. Instructions to a jury upheld, where they could not have prejudiced the 
party complaining. Wilson v. Everett, 616. 

3. As the writ of error was sued out merely for delay, this court awarded 
10 per cent damages on the amount of the judgment, in addition to 
interest. Ih. 

See ABSENT DEFENDANT, 1, 2; Motion To Dismiss; 
CERTIFICATE OF Division OF Optntion; Writ oF Error, 1, 2. 
JURISDICTION, A, 1, 5, 6; 


PUBLIC LAND. 


1. The grant of public land to the Northern Pacific Railroad Company in 
the act of July 2, 1864, 13 Stat. c. 217, p. 365, was a grant in presenti, 
in the nature of a float until the route should be determined, and, 
after that, attaching to specific sections, capable of identification, 
except as to sections which were specifically reserved. St. Paul § 
Pacific Railroad Co. v. Northern Pacific Railroad Co., 1. 

2. The force of such grant was in no respect impaired, or its construction 
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affected, by the provision in section four of that act that patents for 
the land should be issued as sections of twenty-five miles of the road 
should be completed; but the company was not at liberty to dispose 
of its land not patented, without the consent of Congress. Jb, 


3. When the termini of a railroad for whose construction a land grant is 


made are mentioned, the extent of which is dependent upon the dis- 
tance between those points, the road should be constructed upon the 
most direct and practicable line. Jb. 


. The line of the Northern Pacific Railroad through the State of Minne- 


sota having been definitely determined in accordance with law, and 
the road having been constructed, the company’s right to the lands in 
place along the line of its route as so located, and to other lands to 
make up deficiencies, cannot be doubted, unless a prior right attached 
to those lands under an earlier grant from Congress. Jb. 


. The several acts granting public lands in aid of the construction of the 


St. Paul and Pacific Railroad being examined and analyzed, it appears 
that the grants to that company, so far as they form the subject of 
controversy, were subsequent in date to the act under which the 
Northern Pacific Railroad Company claims, and come under the well 
settled rule that, where different grants cover the same premises, the 
elder takes the title. Jb. 


}. The operation of the act of March 3, 1857, 11 Stat. ce. 99, p. 195, upon 


lands previously reserved, was restrained by the act of March 3, 1865, 
13 Stat. ec. 105, p. 526. Tb. 


. The act of March 3, 1871, 16 Stat. c. 144, p. 588, does not purport to be 


an amendment of the act of March 3, 1857, but only authorizes a 
change in the lines of the company, in consideration of the relinquish- 
ment of certain lands. Jb. 


. The exception, in the grant to the Northern Pacific Railroad Company, 


of all subsequent grants prior to the definite location of its road, was 
not intended to cover other grants for the construction of roads of a 
similar character. J. 


9. After the withdrawal from sale or preémption of the granted odd sec- 


tions, no interest in the granted lands, adverse to the rights of the 
company, could be acquired except by special legislative declaration, 
nor, indeed, in the absence of its announcement, after the general 
route was fixed. Jb. 

In order to secure the grant in the finished sections it was not neces- 
sary that the road, throughout its whole length, should be fixed; but 
the general purpose of the act was accomplished if such reasonable 
portions of the general route were located as would intelligently guide 
the officers of the Land Department with reference to the patents to 
be issued for lands intended for the company. Jb. 

There was in this case no occasion for the exercise of the judgment of 
the Secretary of the Interior in selecting indemnity lands, as all the 
lands within the indemnity limits only made up in part for the defi- 
ciency. Ib. 
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. The provisions of the public town-site laws prohibiting acquisition of 


title thereunder to mines of the precious metals, and protecting there- 
from possessory claims under the mining laws, must be construed in 
accord with the uniform exception in Federal legislation of mineral 
lands from grant or sale, and held merely to prohibit passage of title 
thereunder to mines of gold, silver, cinnabar or copper which are 
known to exist on the issue of the town-site patent, and to mining 
claims and possessions then lawfully existing. Such exceptions include 
only those lands which at the date of the grant are of known sufficient 
mineral value and extent to justify expenditures for the extraction of 
the mineral. Davis v. Weibbold, 507. 

Town-site patent of earlier date covering same premises embraced in 
junior mining patent carries the title in absence of proof establishing 
the known existence of the mine at date of such town-site patent. 
The claimant under the town-site patent may offer evidence to prove 
that the premises were not known to be valuable for minerals at date 
thereof to rebut the presumption contra indulged, without proof, solely 
from the fact of issue of such mineral patent. Jb. 

Exception from the mineral patent of town-site occupancy and improve- 
ments, within recited limitations, is unimportant. A mineral patent 
carries with it all rights which the law confers, and officers of the 
land department cannot enlarge or diminish those rights by any 
reservation beyond or differing from those contained in the law. Jb. 


. The mining laws provide for exploration and purchase of the mineral 


lands of the United States, and where prior to town-site patent pro- 
ceedings thereunder to acquire title are initiated, the same may be 
prosecuted to completion afterwards. But in absence thereof, on issue 
of town-site patent and conveyance to individuals thereunder, the 
premises become private property, and jurisdiction to grant patents of 
them under the mining laws no longer exists. While the patent of 
the government is exempt from collateral attack in actions at law, such 
exemption obtains only where jurisdiction of the Land Department 
over the land, and power to determine the facts necessary to such 
issue, exist. Jb. 

Questions affecting the validity of the Maxwell land grant, as to the 
authority of the Mexican government to make it, are no longer open ; 
and a party claiming the same land under a prior grant from the 
Mexican government must, to succeed in his claim, recover on the 
strength of his own title. Interstate Land Co. v. Maxwell Land Grant 
Co., 569. 

An empresario grant of land in Mexico operated to designate a tract of 
country within which the empresarios might establish a colony or 
colonies; but no title to any land passed to them until such colony 
was established. Jb. 

In May, 1871, one S settled upon unsurveyed public lands in Oregon, 
as an intending preémptor. In September following, he induced his 
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brother to remove from California and make like settlement on adjoin- 
ing unsurveyed lands and assisted him in building and making other 
improvements thereon. After official survey and filing of plat thereof 
in the local land office, each filed preémption declaration for the land 
severally occupied by them. Shortly thereafter, and upon ex parte 
affidavits falsely averring his own residence and occupation thereon, 
S was granted permission by the Commissioner of the General Land 
Office to change his preémption declaration so as to include the land 
claimed and occupied by his brother, who, as shown by the findings, 
was a qualified preémptor, in actual occupation, with substantial im- 
provements. After issue of patent to S for the land embraced in his 
amended declaration, he brought ejectment against his brother for 
possession. ‘The latter thereupon invoked the aid of a court of equity 
to enjoin S from prosecuting his action of ejectment; to declare the 
latter trustee of the property, and to compel transfer thereof to him. 
In such action, Held, (1) That while the determination of the land 
department in a matter cognizable by it in the alienation of lands under 
the laws of the United States cannot be collaterally impeached, when 
its enforcement is sought, — where the matter determined is not prop- 
erly before the department, or its conclusion has been reached from 
misconstruction of the law applicable to the case, and it, has thus 
denied to a party, rights which upon a correct construction would have 
been conceded to him, or where misrepresentation and fraud have been 
practised necessarily affecting its judgment, a court of equity in a 
proper proceeding will interfere and control its determination so as 
to secure the just rights of the party injuriously affected. The party 
acquiring the property under the circumstances mentioned, will be 
charged as a trustee of the rightful owner, and be compelled to transfer 
the property to him. (2) By section 2261 of the Revised Statutes, and 
in consonance with the established practice of the land department 
thereunder, but one preémption declaration is permitted. The statu- 
tory prohibition against a second declaration is unqualified, and applies 
in all cases, except where a prior claim has prevented the completion 
of the original entry, or a mistake in the original declaration has 
occurred without the knowledge or any fault of the claimant. (3) The 
tract applied for in the second declaration need not be an entirely 
separate and distinct parcel to call into effect the prohibition ; it is 
enough if there be such addition to the original land applied for as to 
justify the designation of it with the addition as a different tract. 
(4) The Commissioner of the General Land Office having no authority 
to allow an amendment by a preémptioner of his original declaration 
so as to cover a different tract, the land department acquires by such 
amendment no jurisdiction to award the additional tract to the claim- 
ant. Its action upon such additional tract will not defeat the rights 
of the occupant thereof. Sanford v. Sanford, 642. 

The grant of “lands to aid in the construction of a railroad and tele- 
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graph line from the Central Pacific Railroad, in California, to Port- 
land, in Oregon,” made by the act of July 25, 1866, 14 Stat. 239, c. 242, 
was a grant in presenti; and the provision in section 8 of that act, 
that in case the companies should fail to complete the road on or 
before July 1, 1875, this act shall be null and void, and all the lands 
not conveyed by patent to said company or companies, as the case 
may be, at the date of any such failure, Shall revert to the United 
States, is a condition subsequent, of which only the United States can 
take advantage. Bybee v. Oregon & California Railroad Co., 663. 


20. Under the act of July 26, 1866, 14 Stat. 251, c. 262, “ granting the right of 


way to ditch and canal owners over the public lands,” no right could 
be acquired to any portion of the public lands until the actual taking 
possession of the same for the purpose of constructing a ditch. Jb. 


RAILROAD. 


1. A railroad company, holding itself out as a carrier of live stock, is under 


a legal obligation, arising out of the nature of its employment, to 
provide suitable and necessary means and facilities for receiving live 
stock that may be offered for shipment over its road and connections, 
as well as for discharging such stock after it reaches the place to which 
it is consigned. Covington Stock Yards Co. v. Keith, 128. 


2. The duty to receive such stock cannot be efficiently discharged, at least 


in a town or city, without the aid of enclosed yards in which the stock 
offered for shipment can be received and handled with safety and 
without inconvenience to the public, while being loaded upon the 
cars in which they are to be transported. And the duty of the carrier 
to deliver cannot be safely and effectively performed except in and 
through enclosed yards or lots convenient to the place of unload- 
ing. Jb. 


3. A carrier of live stock must be at all times in proper condition.both to 


receive from the shipper and to deliver to the consignee, according to 
the nature of the property to be transported, as well as to the necessi- 
ties of the respective localities in which it is received and delivered. 
It cannot, in addition to the customary and legitimate charges for 
transportation, make, or allow any agent it employs to make a special 
charge for merely receiving or merely delivering such stock in and 
through yards provided for that purpose. /b. 


4. In respect to the mere loading and unloading of the stock at a particular 


city, the carrier is required by the nature of its employment to furnish 
such suitable and: convenient appliances as are reasonably sufficient 
for the business at that place. Jb. 


See Contract, 2; MortTGaGce, 1, 2; 
Corporation, 2, 6; NerGiicence, 1, 2, 3; 
Eaquiry, 1; Pusiic LAND, 1 to 1l. 


INSURANCE, 3; 
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REMOVAL OF CAUSES. 


A marshal of the United States, or his deputies, being sued in trespass 
for seizing particular property under an attachment, to him directed, 
and defending upon the ground that the property, so seized, belonged 
to the defendant named in the writ of attachment, may have the case 
—the amount in dispute being sufficient — removed to the proper 
Circuit Court of the United States, as one arising under the laws of 
the United States. Bock v. Perkins, 628. 


See CORPORATION, 2. 


SERVICE OF PROCESS. 
See ABSENT DEFENDANT. 


STATUTE. 
A. GENERALLY. 


1. A statute duly certified is presumed to have been duly , assed until the 
contrary appears. In re Duncan, 449. 

2. Whether a state statute has or has not binding force, by reason of com- 
pliance or non-compliance with the provisions of the constitution of 
the State, is a question for the state courts to determine. Jb. 

3. Whether statutes of a legislature of a State have been duly enacted in 
accordance with the requirements of the constitution of such State, is 
not a Federal question, and the decision of state courts as to what are 
the laws of the state is binding upon the courts of the United States. 
Leeper v. Texas, 462. 


Arkansas. 
lowa. 
Louisiana. 


Massachusetts. 


Montana. 
Nebraska. 
Tennessee. 


B. Stratutes oF THE UNITED STATES. 
See Customs Duties, 1, 3, 5; 

EstoppeEL, 2; 

Jurispiction, A, 1,9; C, 1; 

Loca. Law. 9; 

MANDAMUS, 4; 

NATIONAL Bank, 3; 

Pusiic Lanp, 1, 5, 6, 7, 18, 19, 20. 


C. Stratutres or STATES AND TERRITORIES. 


See INSURANCE, 1. 

See CORPORATION, 2. 

See Equity, 2; Locat Law, 1; New Orteans Draty- 
AGE IMPROVEMENTS, 2, 5. 


See FISHERIES. 


See NATIONAL BANK, 3. 
See LACHES, 2. 
See CorrPoratTion, 8; Locat Law, 9. 


D. Construction oF STATUTES. 
See ABSENT DEFENDANT, 1. 
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STATUTE OF FRAUDS. 


If, after an oral agreement for the sale of land, the purchaser executes a 
deed, describing the land by metes and bounds, but insufficiently 
acknowledged to pass title, and sends that deed to the vendor ina letter 
stating the terms of payment in cash and notes, and requesting pay- 
ment accordingly; and the purchaser replies by letter, containing a 
draft of a similar deed with a sufficient acknowledgment, requesting 
that it be executed instead of the other, and promising, on receipt of 
it, to “forward money, notes and old deed;” the two letters, and the 
deed enclosed in the first letter, together, constitute a sufficient memo- 
randum in writing to take the contract out of the statute of frauds. 
Bayne v. Wiggins, 210. 

SUBROGATION. 
See INSURANCE, 2, 


TAX AND TAXATION. 
See JURISDICTION, B, 4; 
NATIONAL BAnk, 2, 3, 4. 


TAX SALE. 

In Kansas, if the description in a deed of land sold for non-payment of 
taxes departs from the description contained in the assessment roll 
and the prior tax proceedings, such prior description, if imperfect and 
insufficient, avoids the deed, although the description in the latter 
may be sufficient and complete. Stout v. Mastin, 151. 


TERRITORIES. 
See NATIONAL Bank, 2, 3, 4. 


TIDE WATERS. 


See FISHERIES. 


TOWN SITE. 
See Pusiic LAND, 12, 13, 14, 15. 


TRADE MARK. 

1. Words which are merely descriptive of the character, qualities or com- 
position of an article, or of the place where it is manufactured or pro- 
duced, cannot be monopolized as a trade mark. Brown Chemical Co. 
v. Mayes, 540. 

2. An ordinary surname cannot be appropriated as a trade mark by any 
one person as against others of the same name, who are using it for 
a legitimate purpose; although cases are not wanting of injunctions 
issued to restrain the use even of one’s own name, where a fraud upon 
another is manifestly intended, or where he has assigned or parted 
with his right to use it. 1b. 
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3. The owner of a trade mark, bearing his own name, which is affixed to 
articles manufactured at a particular establishment, may, in selling 
the latter, confer upon the purchaser exclusive authority to use the 
trade mark. Jb. ' 

TRANSCRIPT OF RECORD. 


See Writ or Error. 


TRUST. 


See New Or.LeEANS DRAINAGE IMPROVEMENTS. 


ULTRA VIRES. 


See CorporaTion, 1, 2, 7, 8. 


WITNESS. 

The administratrix of her husband’s estate commenced suit to recover a 
claim alleged to be due the estate. She resigned and was discharged, 
and an administrator de bonis non was appointed and qualified, and 
appeared and obtained leave to prosecute the suit, Held, that she was 
acompetent witness for the plaintiff at the trial. Snyder v. Fiedler, 478. 


WRIT OF ERROR. 


1. It must be regarded as settled that a petition for a writ of error forms no 
part of the record upon which action here is taken. Leeper v. Tevas, 
462. 

2. No application to this court for a writ of error will be entertained, ex- 
cept when a justice of this court, upon consideration of the record, 
has deemed it proper, under special circumstances, to endorse thereon 
a request that counsel be permitted to proceed in that way. Jn re 


Ingalls, 548. 


























